THE SUPREME COURT OF THE UNITED KINGDOM

PRACTICE DIRECTION 3

Applicationsfor Permission to Appeal

Form of application for permission to appeal

3.1.1 Applications for permission to appeal are considered by an Appeal Panel,
consisting of at least three Justices. Applications are generally decided on paper,
without a hearing, and it is essential that the application isin the correct form.

3.1.2 An application for permission to appeal must be produced in Form 1 on A4
paper, securely bound on the left, using both sides of the paper. (See Annex 1 to
Practice Direction 7 for Form 1.) The application should set out briefly the facts and
points of law and include a summary of the reasons why permission should be
granted. Applications which are not legible or which are not produced in the required
form will not be accepted. Parties may consult the Registry at any stage of preparation
of the application, and may submit applicationsin draft for approval. Amendments to
applications are allowed where the Registrar is satisfied that this will assist the Appeal
Panel and will not unfairly prejudice the respondents or cause undue delay. Any
amendments must be served on the respondents (see paragraph 3.1.6).

3.1.3 If anapplication for permission to appeal

(@) asksthe Supreme Court to depart from one of its own decisions or from
one made by the House of Lords;

(b) seeksadeclaration of incompatibility under the Human Rights Act 1998;
or

(c) seeksareferenceto the Court of Justice of the European Communities,

this should be stated clearly in the application and full details must be given.

3.1.4 An application for permission to appeal must be signed by the appellant or his
agent.

3.1.5 Theapplication for permission to appeal should include the neutral citation of
the judgment appealed againgt, the references of any law report in the courts below,
and subject matter catchwords for indexing (whether or not the case has been
reported). This can conveniently be done in Section 9 of Form 1.

Service

3.1.6 A copy of the application (and any amendment to it) must be served on the
respondents or their solicitors, and on any person who was an intervener in the court
below in accordance with rule 6, beforeit isfiled. A certificate of service (giving the
full name and address of the respondents or their solicitors) must be included in the



original application and signed or a separate certificate of service must be provided.
Seerule 6(4) and paragraph 2.1.24 of Practice Direction 2. Additional supporting
documents other than those set out in paragraphs 3.1.7 and 3.2.1 (additional papers)
are not normally accepted.

Supporting documents

3.1.7 In order to comply with rule 14(1), the original application together with 3
copies must be filed at the Registry together with the prescribed fee, a copy of the
order appealed against and, if separate, a copy of the order of the court below refusing
permission to appeal. For the relevant fee see Annex 2 to Practice Direction 7. If the
substantive order appealed against is not immediately available, the application should
be filed within the required time limit, and the order filed as soon it is available. For
the relevant time limits for filing an application for permission to appea see
paragraphs 2.1.12-2.1.16 of Practice Direction 2. Where an appellant is unable to file
his permission application within the relevant time limit, an application for an
extension of time must be made in Section 7 of Form 1. The respondent’s views on
the extension of time should be sought and, if possible, those views should be
communicated to the Registry. The application for an extension of time will be
referred to the Registrar and, if it is granted, the appellant must then comply with rule
14 and paragraph 3.2.1. When an application for permission to appea is filed, it will
be sealed by a member of staff in the Registry: rule 7(4).

Objections by respondents

3.1.8 Each “respondent who wishes to object to the application must, within 14 days
after service, file notice of objection” in Form 3 together with a certificate of service:
rule 13(1). (See Annex 1 to Practice Direction 7 for Form 3.) The original notice
together with 3 copies must be filed at the Registry together with the prescribed fee.
For the relevant fee see Annex 2 to Practice Direction 7. When a notice of objection is
filed, it will be sealed by a member of staff in the Registry: rule 7(4).

3.1.9 Before filing, a respondent must serve a copy of the notice on the appellant, any
other respondent and any person who was an intervener in the court below: rule 13(2).
A certificate of service (giving the full name and address of the persons served) must
be included in Form 3 and signed or a separate certificate of service must be provided.
Seerule 6(4) and paragraph 2.1.24 of Practice Direction 2.

3.1.10 A respondent who files notice will be permitted to participate in the application
and will be given notice of its progress: rule 13(3). An order for costs will not be
made in favour of arespondent who has not given notice.

Additional papers

3.2.1 To comply with rule 14(2), the following additional papers must be filed by
the appellant for use by the Appeal Panel within 7 days after the filing of the
application:

(@ four copies of the application;
(b) four copies of the order appealed against;
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(c) if separate from the order at (b) above, four copies of the order of the
court below refusing permission to appeal to the Supreme Court;

(d) four copiesof the official transcript of the judgment of the court below™;
(e) four copiesof thefinal order(s) of all other courts below;

(f) four copies of the official transcript of the final judgment(s) of all other
courts below;

(g) four copies of any unreported judgment(s) cited in the application or
judgment of a court below;

(h) four copies of a document which sets out the history of the proceedings.
(Seerule 14.)

No other papers are required, and documents other than those listed above will not be
accepted unless requested by the Appea Panel. Documents which are not clearly
legible or which are not in the required style or form (see paragraph 3.1.2) will not be
accepted.

3.2.2 The additional papers must be presented in the form required by paragraph 5.1.2
of Practice Direction 5.

3.2.3 Where the required papers are not filed within 8 weeks after the filing of the
application and no good reason is given for the delay, the Registrar may

(@ refer the application to an Appeal Panel without the required
accompanying papers,

(b) dismissthe application, or

(c) givesuch other directions as appear appropriate under rule 8.

Consideration on paper

3.3.1 The Appea Panel decides first whether an application for permission to appeal
is admissible (that is, whether the Court has jurisdiction to entertain an appeal). The
Court’s jurisdiction is summarised in section 2 of Practice Direction 1. If the Appea
Panel determines that an application is inadmissible, it will refuse permission on that
ground alone and not consider the content of the application. The Appeal Panel gives
areason for deciding that the application isinadmissible.

3.3.2 If the Appeal Panel decides that an application is admissible, rule 16 provides
that the Panel may then:

(8 refuse permission (see paragraph 3.3.4);
(b) give permission (see paragraph 3.3.5);

() invite the parties to file written submissions as to the grant of permission
on terms whether as to costs or otherwise (see paragraphs 3.3.6 - 3.3.11);

(d) direct an oral hearing (see paragraphs 3.3.12 — 3.3.16).

1 If the judgment has been published in areport which is ordinarily received in court, copies of the report may be filed instead of
transcripts.  Transcripts of judgments marked “in draft” are not accepted without certification by the relevant court that the
copy isthefinal version of the judgment.
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3.3.3 Permission to appeal is granted for applications that, in the opinion of the
Appeal Panel, raise an arguable point of law of general public importance which
ought to be considered by the Supreme Court at that time, bearing in mind that the
matter will already have been the subject of judicial decision and may have aready
been reviewed on appeal. An application which in the opinion of the Appeal Panel
does not raise such a point of law is refused on that ground. The Appeal Panel gives
brief reasons for refusing permission to appeal.

Permission refused

3.3.4 If the Appeal Panel decides that permission should be refused, the parties are
notified that the application is refused and they are sent a copy of the order sealed by
the Registrar which records the Panel’ s decision.

Permission given outright

3.3.5 If the Appeal Panel decides that an appeal should be entertained without further
proceedings, it grants permission outright and the parties are sent a copy of the order
sealed by the Registrar which records the Panel’ s decision.

Respondents’ objections

3.3.6 Respondents may submit written objections giving their reasons why
permission to appea should be refused when they file notice of objection in
accordance with rule 13. Exceptionally a respondent could seek to file more fully
reasoned objections or might be asked to do so by the Appea Panel. In such
circumstances further objections should be filed

@ within 14 days of any invitation by the Appeal Panel to do so; or

(b) within 14 days of an application for permission to appeal being
referred for an oral hearing.

3.3.7 Respondents objections should set out briefly the reasons why the application
should be refused or make submissions as to the terms upon which permission should
be granted (for example, on costs). One original and 4 copies of the respondents
written objections must be filed in the Registry. The objections must be produced on
A4 paper, securely fastened, using both sides of the paper.

3.3.8 A copy of the respondents objections should be sent to the solicitors for the
other parties. In certain circumstances the Appeal Panel may invite further
submissions from the appellant in the light of the respondents objections, but
appellants do not have a right to comment on respondents objections. Where the
Appeal Panel does not require further submissions to make its decision, the parties are
sent a copy of the order sealed by the Registrar which records the Panel’s decision.
Where the Appeal Panel proposes terms for granting permission, paragraph 3.3.11

applies.
3.3.9 For the costs of respondents’ objections, see paragraph 3.5.

3.3.10 Respondents who are unable to meet the deadlines set out in paragraph 3.3.6
must write to the Registrar requesting an extension of time for filing their written
objections.
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Permission given on terms
3.3.11 If the Appeal Panel is considering granting permission to appeal on terms:

(@) the Panel proposes the terms and the parties have the right to make
submissions on the proposed terms within 14 days of the date of the Panel’s
proposal;

(b) the Panel will then decide whether to grant permission (unconditionally or
on terms);

(c) prospective appellants who are granted permission to appeal subject to terms
that they are unwilling to accept may decline to pursue the appeal;

(d) in an application for permission to appeal under the "leapfrog" procedure
(see paragraph 3.6.1), prospective appellants who decline to proceed on the
basis of the terms proposed by the Appeal Panel may instead pursue an
appeal to the Court of Appeal in the usua way?.

Application referred for oral hearing

3.3.12 In all cases where further argument is required, an application for permission
to appeal isreferred for an oral hearing.

3.3.13 Respondents may seek to file more fully reasoned objections within 14 days of
being informed that the application has been referred for a hearing (see paragraph
3.3.6(b)).

3.3.14 When an application is referred for an oral hearing, the appellant and all
respondents who have filed notice of objection under rule 13 are notified of the date
of the hearing before the Appeal Panel. Parties may be heard before the Appeal Panel
by counsel, by solicitor, or in person. If counsel are briefed, solicitors should ensure
that the Registry is notified of their names. Only ajunior counsel’s fee is allowed on
assessment (see paragraph 3.4.8).

3.3.15 Oral permission hearings usualy last for 30 minutes. The panel will normally
giveitsdecision oraly at the end of the hearing.

3.3.16 All the parties are sent a copy of the order sealed by the Registrar which
records the Panel’ s decision.

| nterventions in applications for permission to appeal

3.3.17 Any person (and in particular (i) any official body or non-governmental
organization who seeks to make submissions in the public interest or (ii) any person
with an interest in proceedings by way of judicial review) may make written
submissions to the Court in support of an application for permission to appeal. See
rule 15. Before the submissions are filed, a copy must be served on

(a) the appellant,
(b) every respondent and
(c) any person who was an intervener in the court below.
Four copies of the submissions must be filed together with a certificate of service.

2 Ceredigion County Council v Jones and others [2007] UKHL 24.

5 PRACTICE DIRECTION 3



3.3.18 Any submissions which are made are referred to the panel of Justices which
considers the application for permission to appeal. Where the panel decides to take
the submissions into account and grants permission to appeal, the person making them
will be notified. If permission to appeal is granted, aformal application must be made
under rule 26 if the intervener wishes to intervene in the appeal. See Practice
Direction 7 - Applications.

Sealed Orders

3.3.19 The appellant, any recognised intervener and all respondents who have filed
notice of objection under rule 13 are sent a copy of the order sealed by the Registrar
which records the Panel’ s decision.

Filing notice to proceed

3.4.1 Where permission to appeal is granted by the Supreme Court, the application
for permission to appeal will stand as the notice of appea and the grounds of appeal
are limited to those on which permission has been granted. The appellant must, within
14 days of the grant by the Court of permission to appeal, file notice under rule 18
that he wishes to proceed with his appeal. When the notice is filed, the application for
permission to appeal will re-sealed and, in order to comply with rule 18(2), the
appellant must then serve a copy on each respondent, on any recognised intervener
(that is, an intervener whose submissions have been taken into account under rule 15)
and on any person who was an intervener in the court below and file the original and
3 copies together with a certificate of service. See rule 6(4) and paragraph 2.1.24 of
Practice Direction 2.

3.4.2 Where an appellant is unable to file notice under rule 18 within the time limit
of 14 days, aformal application for an extension of time must be made in Form 2: see
paragraph 7.1 of Practice Direction 7 for applications. The respondent’s views on the
extenson of time should be sought and, if possible, those views should be
communicated to the Registry. The application will be referred to the Registrar and,
if it is granted, the appellant must then comply with rule 18(2) and paragraph 3.4.1.

Expedition

3.4.3 Once the required papers are filed at the Registry (under paragraph 3.2.1), the
procedure described above is normally completed within eight sitting weeks
(excluding any oral hearing). In casesinvolving liberty of the subject, urgent medical
intervention or the well-being of children (see paragraph 3.4.4), a request for
expedition may be made in writing to the Registrar. See rule 31.
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Expedited hearing of proceedings under the Hague Convention etc

3.4.4 The Convention on the Civil Aspects of International Child Abduction (the
Hague Convention) deals with the wrongful removal and retention of children from
their habitual country of residence. The Revised Brussels Il Regulation also deals
with these matters®. In the Supreme Court an expedited timetable applies. The parties
must therefore inform the Registrar that the proceedings fall under the Convention or
Regulation. The Court normaly gives judgment within six weeks of the
commencement of proceedings but this can only be achieved with the fullest co-
operation of the parties.

3.4.5 The following timetable may be taken as a general guideline:

(@) an application for permission to appea is decided by an Appea Pane
within 7 days of being filed;

(b) an apped is heard within 21 days of a decision to grant permission to
appeal;

(c) theresult of the appeal is given immediately after the end of the hearing
with reasons given later or, if judgment is reserved, the result of the
appeal and the reasons are given within 2 weeks of the end of the hearing.

3.4.6 In order to achieve the above timetable the Court will set aside or vary the time
limits and practice directions that normally apply to applications and appeals.

3.4.7 Abridged procedures and specia rules for the production of documents are
applied to meet the circumstances of each application and appeal. The following
timetable for the production of documents is therefore indicative only:

(@ the statement of facts and issues is filed within 7 days of the decision to
grant permission to appeal;

(b) the appellant’s case is filed within 10 days of the decision to grant
permission to appeal (or, if the relevant day falls on a Saturday or Sunday,
the following Monday);

(c) the respondent’s case is filed within 14 days of the decision to grant
permission to appedl;

(d) the core volumes (if required) and the volumes of authorities are filed
within 17 days of the decision to grant permission to appea (or, if the
relevant day falls on a Saturday or Sunday, the following Monday).

Counsel

3.4.8 Appellants and respondents to an application for permission to appea may
instruct leading or junior counsel, but on any assessment of costs only junior
counsel’s fees will be allowed for any stage of an application for permission to
appeal, even if a public funding or legal aid certificate provides for leading counsel.
The only exception to this practice is where leading counsel who conducted the case
in the court below are instructed by the Legal Services Commission or legal aid
authorities to advise on the merits of an appeal.

3 Council Regulation (EC) No 2201/2003.
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Costs

3.5.1 Where an unsuccessful application for permission to appea is determined
without an oral hearing, costs may be awarded as follows:

(@ toapublicly funded or legaly aided appellant, reasonable costs incurred
in preparing papers for the Appeal Pandl;

(b) to a publicly funded or legally aided respondent, only those costs
necessarily incurred in attending the client, attending the appellant’s
solicitors, considering the application for permission to appeal, filing
notice of objection under rule 13 and, where applicable, preparing
respondent’ s objections to the application;

(c) to an unassisted respondent where the appellant is publicly funded or
legally aided, payment out of the Community Legal Service Fund
(pursuant to section 11 of the Access to Justice Act 1999%) of costs as
specified at (b) above;

(d) to a respondent where neither party is publicly funded or legally aided,
costs as specified at (b) above.

3.5.2 Where costs are sought under (c) or (d) above, the application may be made by
letter addressed to the Registrar or may be included in a bill of costs filed in the
Registry conditional upon the application being granted.

3.5.3 Where an application for permission to appeal isreferred for an oral hearing and
is dismissed, application for costs must be made by the respondent at the end of the
hearing. No order for costs will be made unless arequest is made at that time.

3.5.4 Where permission to appeal is granted, costs of the application for permission
become costs in the appeal .

3.5.5 The reasonable costs of objecting to an unsuccessful application for
permission to appea will normally be awarded to the respondent, subject to any order
for costs made by the Appeal Panel. If permission to appeal is granted, the costs of
respondent’ s objections become costs in the appeal.

3.5.6 Billsof costs must be filed within three months from the date of the decision
of the Appeal Panel or from the date on which an application for permission to appeal
is withdrawn in accordance with rule 34. For the withdrawal of an application see
paragraph 8.16.2 of Practice Direction 8. If an extension of the three month period is
desired, application must be made in writing to the Registrar and copies of al such
correspondence sent to all interested parties. In deciding whether to grant an
application for an extension of time made after the expiry of the three month period,
the Registrar takes into account the circumstances set out in paragraph 6 of Practice
Direction 13.

3.5.7 For the fees payable on the assessment of a bill of costs, see Annex 2 to
Practice Direction 7. For the assessment of costs, see rules 48 — 53 and Practice
Direction 13. For security for costs see paragraph 4.7.1 of Practice Direction 4.

4 Also pursuant to r 5(2) Community Legal Service (Cost Protection) Regulations 2000 and in accordance with the procedural
requirements of rr 9, 10 Community Legal Service (Costs) Regulations 2000 (as amended); or Legal Aid Act 1988 s 18; or
in Scotland pursuant to Legal Aid (Scotland) Act 1986 s 19; or in Northern Ireland pursuant to Legal Aid Advice and
Assistance (N.1.) Order 1981 Article 16.
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Withdrawal of application for permission to appeal
3.5.8 Thisisdealt with in paragraph 8.16.2 of Practice Direction 8.

Leapfrog appeals

3.6.1 In certain cases an appeal lies direct from the High Court in England and Wales
or in Northern Ireland to the Supreme Court see paragraph 1.2.17 of Practice
Direction 1. A certificate of the High Court must first be obtained and the permission
of the Supreme Court then given before the appeal may proceed®. Such appedls are
known as “leapfrog” appeals.

Judge’ s certificate

3.6.2 An application for a certificate may be made by any of the parties to any civil
proceedings in the High Court before a single judge or before a Divisional Court. The
application should be made immediately after the trial judge gives judgment in the
proceedings or, if no such application is made, within 14 days from the date on which
judgment was given.

3.6.3 The judge may grant a certificate under section 12 of the Administration of
Justice Act 1969 if he is satisfied (a) that the relevant conditions are fulfilled; (b) that
a sufficient case has been made to justify taking to the Supreme Court an application
for permission; and (c) that all the parties to the proceedings consent to the grant of a
certificate.

3.6.4 The relevant conditions are that a point of law of general public importance is
involved in the judge’ s decision, and that that point of law either (a) relates wholly or
mainly to the construction of an enactment or of a statutory instrument and has been
fully argued in the proceedings and fully considered in the judgment of the judge in
the proceedings’, or (b) is one in respect of which the judge is bound by a decision of
the Court of Appeal, the House of Lords or the Supreme Court in previous
proceedings and was fully considered in the judgments of the Court of Appeal, the
House of Lords or Supreme Court in those previous proceedings’.

3.6.5 The judge may not grant a certificate in cases where no appeal would lie (with
or without permission) from the judge’s decision to the Court of Appeal, apart from
the provisions of the Administration of Justice Act 1969. Similarly, a certificate may
not be granted where no appeal would lie (with or without permission) from the Court
of Appeal on an appeal from the judge’s decision. Where no appeal would lie from
the judge’ s decision to the Court of Appeal except with the permission of the judge or
the Court of Appeal, no certificate may be granted unless it appears to the judge that it
would be a proper case for granting such permission.

3.6.6 No certificate may be given where the judge’ s decision concerns punishment for
contempt of court.

3.6.7 No appeal lies against the grant or refusal of a certificate, but if a certificate is
refused the applicant may appeal to the Court of Appeal from the High Court’s
decision in the normal way, once the time for applying for a certificate has expired.

5 Administration of Justice Act 1969 ss 12-15.
6 Administration of Justice Act 1969 s 12(3)(a).
7 Administration of Justice Act 1969 s 12(3)(b).
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Application for permission to appeal direct from High Court

3.6.8 At any time within one month from the date on which the judge grants the
certificate, or such extended time as the Supreme Court may alow, any of the parties
may apply to the Supreme Court for permission to appeal®. Application is made in
accordance with paragraph 3.1 of this Practice Direction. If any party to the
proceedings in the High Court is not a party to the application, the application must be
endorsed with a certificate of service on that party.

3.6.9 One copy of the judge's certificate must be filed with the application. The
application should indicate whether the judge’s certificate was granted under section
12(3)(a) or section 12(3)(b) of the Administration of Justice Act 1969.

3.6.10 The following additional papers for use by the Appeal Pane must be filed
within seven days of the filing of the application:

@ four additional copies of the application;
(b) four copies of the order of the High Court;

(c) four additional copies of the High Court’s certificate, if not contained
in the order; and

(d) four copies of the transcript of the judgment of the High Court®.

These additional papers must be presented in the form required by paragraph 5.1.2 of
Practice Direction 5. No other papers are required, and documents other than those
listed above will not be normally accepted.

3.6.11 Applications for permission to appea are normally determined by an Appea
Panel without a hearing.

3.6.12 In applications where the certificate has been granted by the judge under
section 12(3)(a) of the 1969 Act, the Appeal Panel only grants permission to appeal
where:

(@ there is an urgent need to obtain an authoritative interpretation by the
Supreme Court;

(b) thecaseisonein which permission to appeal to the Supreme Court would
have been granted if it had not been brought direct to the Supreme Court
and the judgment had been that of the Court of Appeal; and

(c) it does not appear likely that any additional assistance could be derived
from a judgment of the Court of Appeal.

Similarly, where the certificate has been granted under section 12(3)(b) of the 1969
Act, the Appeal Panel only grants permission where:

(i) the case is not distinguishable from the case that was the subject of the
previous decision;

(i) the previous case was fully considered in a previous judgment after
argument that appears to have been adequate; and

(iii) the caseisonein which permission to appeal to the Supreme Court would
have been granted if it had not been brought direct to the Supreme Court
and the judgment had been that of the Court of Appeal.

8 Administration of Justice Act 1969 s 13(1).

9 If the judgment has been published in areport which is ordinarily received in court, copies of the report may be filed in lieu of
transcripts.  Transcripts of judgments marked as in draft are not acceptable without certification by the relevant court that the
copy isthefinal version of the judgment.
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3.6.13 The appellant and al respondents who have filed notice of objection under
rule 13 are sent a copy of the order sealed by the Registrar which records the Panel’s
decision.

Extensions of time

3.6.14 Where an appellant is unable to file his application within the time limit, an
application for an extension of time must be made in Section 7 of Form 1. The
respondent’s views on the extension of time should be sought and, if possible, those
views should be communicated to the Registry. The application for an extension of
time will be referred to the Registrar or an Appea Panel and, if it is granted, the
appellant must then comply with rule 14 and paragraph 3.2.1.

Proceedings after permission to appeal is granted or refused

3.6.15 If the Appeal Panel grants permission to appea without terms, no appeal from
the decision of the judge lies to the Court of Appeal but only to the Supreme Court.
The appeal is brought in accordance with Practice Direction 4 and the usual
requirements apply. However, an appea does lie to the Court of Appea from the
judge’ s decision (i) where no application is made to the Supreme Court within the one
month period after the judge has granted the certificate; or (ii) where permission to
appeal direct to the Supreme Court has been refused by the Appeal Panel.

3.6.16 Prospective appellants who decline to proceed on the basis of the terms
proposed by the Appea Panel may instead pursue an appeal to the Court of Appea in
the usual way™°.

Habeas corpus

3.6.17 Proceedings for a writ of habeas corpus in England and Wales are subject to
the procedures governing criminal appeals to the Supreme Court. These are set out in
Practice Direction 12. In proceedings for a writ of habeas corpus, an appeal lies from
the Queen’s Bench Divisional Court to the Supreme Court at the instance of the
defendant or prosecutor with the permission either of the Divisiona Court or the
Supreme Court. No certificate stating a point of law of general public importance is
required™.

3.6.18 Such an application is normally determined by an Appeal Panel without an
oral hearing. The appellant and all respondents who have filed notice of objection
under rule 13 are sent a copy of the order sealed by the Registrar which records the
Panel’ s decision.

10 Ceredigion County Council v Jones and others [2007] UKHL 24.
11 Administration of Justice Act 1969 ss 1, 15(3); Judicature (Northern Ireland) Act 1978, s45(3).

11 PRACTICE DIRECTION 3



